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MEMORANDUM OPINION AND ORDER

J. Rufe January 7, 2005

Before the Court are separate Motions for Summary Judgment filed by Defendant
Northwest Airlines, Inc. (*Northwest”) and Defendant International Association of Machinists and
Aerospace Workers, District 143, Local 1776 (“Union™). Plaintiffs have filed asingle response to
both Motions. For the reasons set forth below, the Court grants both Motions and enters judgment
in favor of Defendants.

l. Factual Background

Plaintiffs Denise A. Georgeand Timothy P. Kincaid bring thishybrid action® against
their former employer, Northwest, and their former labor organization, Union, pursuant to the
Railway Labor Act, 45 U.S.C. 8 151 et seq. PlaintiffS Amended Complaint alleges that: 1)

Northwest violated the CBA by terminating them without cause; 2) the Union violated its duty of

A hybrid action contains claims against both the employer and the union, alleging that: 1) the employer
breached an employee’ s rights under the collective bargaining agreement (CBA); and 2) that the union breached their
duty of fair representation during the grievance process.



fair representation during the grievance process, because it permitted delays in the process, failed
to take the case to arbitration, and endorsed an unfair Last Chance Agreement (LCA) for Plaintiffs
reinstatement; and 3) Northwest pressured the Union to process Plaintiffs grievances in a
perfunctory manner, in an attempt to undermine the power of the Union.

Atall relevant times, Plaintiffswere Northwest customer service agentsat theLehigh
Valley International Airport, and were members of the Union. In late April 2001, Northwest
managers learned that Plaintiffs might be improperly discounting tickets for friends and family
members by using manual pricing to override standard fares and restrictions. During Northwest’s
ensuing investigation, Ms. George gave sworn testimony that she had discounted tickets and
fraudulently issued travel vouchers to family and friends, and that she knew it was wrong. Mr.
Kincaid gave sworn testimony admitting that he issued discounted ticketsto family, friends, and an
automobile racing team based in Virginia without case-by-case approval from his supervisor.?
Michael Burke (“Burke”), whowas Plaintiffs’ supervisor at that time, testified that he was unaware
of and did not authorize Plaintiffs fare discount activity.?

Northwest conducted an audit of all customer service agents based at that airport in
May, 2001. The audit report showed that eighteen of the twenty-two employees had engaged in

manual price discounting fewer than ten times each over the period of the audit.* In contrast,

2 Mr. Kincaid also testified that he believed his supervisor had given him blanket approval to discount
tickets at will, without case-by-case management approval, based on: 1) aremark his supervisor had made
approximately eighteen months prior to April 2001; 2) the fact that his supervisor never told him he was doing
anything wrong; and 3) the fact that he believed other employees were giving such discounts.

3 Plaintiffs dispute this testimony, arguing that discounting of fares was common practice among employees
at their work site, and implicitly approved by Burke.

* Northwest personnel could not remember if the audit covered 3 months, 6 months or 12 months.
However, regardless of the time frame, it is clear that more than half of the employees used five or fewer waivers
during the same time period in which Plaintiffs used over one hundred waivers. Northwest indicated that in some
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Kincaid had done so 254 times, and George had done so 169 times over the sametime period. Only
two other employees had similarly elevated numbers, and Burke indicated that their discounts had
been authorized for |legitimate business purposes.

On May 22, 2001, Plaintiffs were terminated for discounting airfares for family,
friends, and acquai ntances without authorization, and for providing false or misleading information
to Northwest during theinvestigation. Plaintiffsthen filed grievancesaccording to thetermsof their
collective bargaining agreement (“CBA”). The CBA contains a three step grievance process that
concludes with arbitration by the System Board of Adjustment (the “Board”), chaired by a neutral
arbitrator. Under the CBA, if the Board finds that employees were discharged without just cause,
Northwest must reinstate them.

In response to Plaintiffs grievances, Northwest provided Plaintiffswith a Step One
hearing on May 23, 2001, at which the Union’s general chair, Ronald Cirrone (“Cirrone”)
represented Plaintiffs. Northwest denied Plaintiffs’ grievances at Step One.

On May 30, 2001, the Union appealed the grievances to the next level. Step Two
involves a meeting between the union representative and Northwest to see if any resolution can be
reached. Under the CBA, neither the Union nor Northwest isrequired to invite grieving employees
to participate in these meetings, and Plaintiffs were not invited to participatein thiscase. The Step
Two meeting should have occurred within fifteen days of the request,®> and a decision should have
been issued within ten days of the meeting. Therefore, Plaintiffs should have received a written

noticeof the Step Two decision by June 25, 2001 at thelatest. Instead, on August 6, 2001, Plaintiffs

situations waivers are used for legitimate reasons, and the low number of waivers used by most of the Lehigh Valley
employeesis consistent with legitimate use.

® Cirrone testified that the meeti ng did take place by telephone within the CBA time frame.
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received a Last Chance Agreement (“LCA”), which Northwest had issued on July 17, 2001 and
forwarded to Cirrone. The LCA provided for reinstatement subject to twenty-four months of
probation. While Plaintiffswere on probation, Northwest could terminate them for any violation of
company rulesand policies. Plaintiffscould grievethe meritsof any alleged violation but could not
grieve the termination itself if they were found to have violated a rule or policy. The LCA also
required Plaintiffs to admit wrongdoing and to agree that the time between termination and
reinstatement would be considered a disciplinary suspension without pay. Plaintiffs rejected this
settlement proposal, and asked Cirrone to proceed to arbitration. Cirrone advised Plaintiffsthat he
would file an arbitration request for them, but the decision to proceed with the grievanceswould be
made by the Union’ s District 143 review committee, and not by Plaintiffs nor by Cirrone alone.’
OnAugust 16, 2001, Cirronenotified Northwest that it had timely appeal ed Plaintiffs
grievances to the Board. Because the events of September 11, 2001 caused a backlog in the
grievancesystem, Plaintiffs grievanceswerenot processed for many months. However, Cirronemet
with Northwest’ s labor division in November, and finally, on January 16, 2002, Northwest offered
both Plaintiffsanother LCA, which wasidentical to theJuly 17, 2001 LCA. Around the sametime,
the Union reviewed the merits of the Plaintiffs' casesin light of the facts, the contract provisions,
and prior arbitration decisions applicable to Plaintiffs’ cases. The Union decided that it would not
pursue arbitration of the grievances, and informed the Plaintiffs that it would withdraw their

grievances from the Board docket if Plaintiffs did not sign the January 16, 2002 LCAs. When

8 Cirrone Aff. 9122. Asone of severa District General Chairs, Cirrone was included as a member of the
review committee. The committee also included the other District General Chairs, the District President and
Directing General Chair. Collectively, the committee determines whether a grievance has sufficient merit to proceed
with arbitration. 1d.
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Plaintiffs declined to sign the January 16, 2002 LCAS, the Union withdrew their grievances. This
litigation ensued.

[. Northwest Airlines’ Renewed 12(b)(1) Motion to Dismiss for L ack of Subject
M atter Jurisdiction

Northwest asserts that the Court lacks subject matter jurisdiction over Plaintiffs
claimsagainst Northwest.” When adefendant makesafactual attack on subject matter jurisdiction,®
no presumption of truth is accorded to the plaintiff’s allegations, and the Court must weigh the
evidence related to jurisdiction.®

Plaintiffs claimsaregoverned by theRailroad Labor Act (“RLA”).*° UndertheRLA,
“minor” contract disputes between an airline employee and the airline fall within the exclusive
jurisdiction of the System Board of Adjustment, whilefederal courtshave broad powersto intervene
in some“major” disputes.™* A “minor” dispute concernsthe meaning or application of an existing,
valid CBA provisionto aspecific situation. A “major” disputerelatestotheformation or ateration
of acollective bargaining agreement.*®

The Third Circuit has explained the analysis that the Court should employ to

" The Parties do not dispute the Court’ s jurisdiction over Plaintiffs' claims against the Union.

8 Northwest’s Motion was supported by sworn statements of fact; therefore, the Court must construe it as a
factual, rather than afacial, attack on jurisdiction under Federal Rule of Civil Procedure 12(b)(1). Int'l Ass'n of
Machinists & Aerospace Workersv. Northwest Airlines, 673 F.2d 700, 711 (3d Cir. 1982).

° Mortenson v. First Fed. Sav. & Loan Ass' n., 549 F.2d 884, 891 (3d Cir. 1977).

V45U.5C. 8151 et seq.

n See 45 U.S.C. § 184; Caparo v. United Parcel Serv., Co., 993 F.2d 328, 331 (3d Cir. 1993); Ass' n of
Flight Attendants, AFL-CIO v. USAir, Inc., 960 F.2d 345, 347 (3d Cir. 1992); Int'l Ass'n of Machinists &
Aerospace Workers, 673 F.2d. at 705.

12 Union Pac. R.R. Co. v. Sheehan, 439 U.S. 89, 94 (1978).
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determine whether it has jurisdiction in a RLA case. Firgt, if Plaintiffs complaint involves a
“minor” dispute, Plaintiffs must allege that it falls into an exception to the statutory bar on
jurisdiction.™® Second, the Court must examinewhether Northwest has challenged the allegations. ™
If Northwest challenges the allegations using sworn factual assertions, Plaintiffs must meet and
controvert Northwest’ sfactua allegations using their own affidavits or other sworn proofs.*’ If the
affidavits of the parties present a disputed issue of materia fact, the Court cannot determine
jurisdiction without a plenary trial on the contested issues.*®

This case falls squarely within the definition of a“minor” dispute, in that Plaintiffs
arguethat Northwest violated the CBA provisionson termination for causein firing them; Plaintiffs
do not allege any “major” dispute.® Although a minor dispute generally does not fall within the
jurisdiction of this Court, there are four exceptions to the genera rule: 1) when the employer
repudiates the internal grievance machinery; 2) when resort to administrative remedies would be
futile; 3) when there is a breach of duty of fair representation claim against the Union, and the
employer is somehow implicated in the Union’s breach; and 4) where the Union, by breaching its

duty of fair representation, effectively precludes the employee’ s opportunity to press his grievance

14 |nt’'| Ass'n of Machinists & Aerospace Workers, 673 F.2d. at 711.

154,

6

,4
l=

174,
184,

9 plaintiffs argue that Northwest colluded with or pressured the Union to deprive Plaintiffs of their rights
under the CBA in a deliberate attempt to weaken (i.e. alter) the CBA, making this dispute “major.” Northwest
disputes this argument, contending that Plaintiffs offer only speculation and unsupported allegations, not evidence, to
support their position. The Court finds no genuine issue of material fact as to whether there was collusion or
pressure to undermine the CBA, since thisrecord is devoid of any such evidence.
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against theemployer.?® Turningto thefirst prong of thejurisdictional test, the Court finds Plaintiffs
Complaint isfacially sufficient to establish jurisdiction under exceptions one, three and four. The
Complaint alleges that Northwest pressured the Union to refuse to process the employee's
grievances. Thisallegationisrelevant to exceptionsoneand three. The Complaint also allegesthat
the Union acted in bad faith, endorsing an unacceptably harsh LCA, and when Plaintiffs did not
accept the LCA, refusing Plaintiffs' grievances to arbitration, precluding Plaintiffs’ opportunities
to press their grievances against Northwest. These alegations support a facia finding of subject
matter jurisdiction under exception four, so the Court must turn to the second prong of the Third
Circuit test for subject matter jurisdiction and determine whether there is a factual basis for
jurisdiction.

Northwest and the Union have both challenged thefactsunderlying theseall egations,
asrequired by the second prong of thejurisdictional analysis.?* Both Plaintiffsand Defendants have
provided sworn testimony to the Court. The factual questions before the Court are: 1) whether
Northwest repudiated the internal grievance machinery (exception one); and 2) whether the Union
breached itsduty of fair representation, and if so, a) whether the Union wasimplicated in thisbreach
(exception three), or b) whether this breach precluded the Plaintiffsfrom effectively appealing their

grievance (exception four). Plaintiffs have the burden of proof, and the Court need not view the

2 Childs v. Pa. Fed'n Bhd. of Maint. Way Employees, 831 F.2d 429, 437- 439 (3d Cir. 1987); cf. Vacav.
Sipes, 386 U.S. 171, 186 (1967) (approving analogous exceptions in the NLRA context).

21 The Union does not challenge the Court’s subject matter jurisdiction as to the claims against it; however,
the Union asks for summary judgment on the issue of its fair representation of Plaintiffs. Thisissueisrelevant to
jurisdiction. Therefore, sworn facts provided by both the Union and Northwest will be considered in deciding the
Court’sjurisdiction over the claims against Northwest.
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evidence in alight favorable to either party.

A. Repudiation of the Internal Grievance Machinery

Northwest and the Union have offered evidence proving that Plaintiffs were
terminated only after acompleteinvestigation. Cirronewas present when Plaintiffswere questioned
during theinvestigation. Thereafter, Northwest heard Plaintiffs’ grievances at the first two steps of
thethree step grievance procedure set forthinthe CBA. Within three days of termination, Northwest
held a Step One hearing, in which Plaintiffs participated, represented by Cirrone. After Cirrone
requested a Step Two meeting with Northwest, Northwest participated in the Step Two meeting by
telephone and agreed to offer PlaintiffsaLCA to settlethe grievance. Although Northwest notified
Plaintiffs of the settlement which resulted from the Step Two meeting several weeks late, thisdelay
does not amount to a repudiation of the internal grievance machinery. Rather, Northwest's
participation in the internal grievance process culminated in an offer to reinstate Plaintiffs.

As to Step Three, Northwest has no discretion over whether the Union presses a
grievanceforward to arbitration. Therefore, thefailureto arbitrate doesnot demonstrate repudiation
of the grievance mechanism by Northwest. Thereisno evidence suggesting that Northwest wasin
any way responsible for the Union’ s decision not to press forward with arbitration. Plaintiffs have
set forth no evidence to prove that Northwest repudiated the internal grievance machinery, and the
Court does not have jurisdiction over this case under exception one.

B. Breach of Duty of Fair Representation

22 Neshit v. Gears Unlimited, 347 F.3d 72, 77 (3d Cir. 2003); see also, Mortensen, 549 F.2d at 890-891 (no
presumptive truthfulness attaches to the plaintiff’ s allegations, the plaintiff has the burden of proof that jurisdiction
doesin fact exist, and existence of disputed facts will not preclude the court from evaluating for itself the merits of
jurisdictional claims).
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Asaprerequisiteto exceptionsthree and four, the Court must determine whether the
Union breached its duty of fair representation to Plaintiffs. Federal law hasimposed a fiduciary
duty of fair representation on unionsintheenforcement of collectivebargaining agreementsfor their
members.? Unionrepresentativesarerequired to“ servetheinterest of all memberswithout hostility
or discrimination toward any, to exercise (their) discretion with complete good faith and honesty,
and to avoid arbitrary conduct.”* To prove abreach of duty of fair representation, Plaintiffs must
show that: 1) Northwest violated the CBA in terminating them; and 2) the Union’s conduct was
arbitrary, discriminatory, orin bad faith.>> Asthe answer may bedispositive of jurisdiction, and does
not involve disputed issues of fact, the Court will first examine whether the Union’s conduct was
arbitrary, discriminatory, or in bad faith.

Theduty of fair representation does not confer on Plaintiffsan absoluteright toforce
the Union to press their complaints to the end of the grievance process. The Union must act fairly
under the CBA but may not assert or press grievanceswhich it believesin good faith do not warrant
such action.?® The Union has “ discretionary power to settle or even abandon a grievance, so long
asit doesnot act arbitrarily.”*” Thisistrueevenif it can be demonstrated later that Plaintiffs’ claims
were meritorious.®

It is undisputed that the Union negotiated LCAs which allowed Plaintiffs to be

2 Bazarte v. United Transp. Union, 429 F.2d 868, 871 (3d Cir. 1970).

244,
% Vaca, 386 U.S. at 184-187.
24,
274,

24,



reinstated in their former jobs on two occasions during the grievance process. According to
Cirrone' s uncontroverted testimony, the Union believed, based on the totality of the circumstances
and past experience, that such LCAswerethe only chancefor Plaintiffs’ reinstatement. The Union
did not believe the Plaintiffswould be successful at arbitration. Therefore, when Plaintiffs refused
to sign the second LCA offer, the Union withdrew their complaint to the Board. Nothing about this
decision appears to be hostile, discriminatory, arbitrary, unreasonable, or in bad faith.”® Plaintiffs
do not allege any significant facts controverting Defendants’ testimony on this point.®

Plaintiffs make much of the fact that the offered LCAswere “draconian” and would
allow Northwest to terminate them for any violation of the rules and policies, regardless of how
minor, during a two year probationary period. Plaintiffs feel that the Union should not have
endorsed and encouraged them to sign the LCAs, which they perceived as profoundly unfair.
Plaintiffs do not explain what is so “profoundly unfair” and “draconian” about requiring one’'s
employeesto follow company rulesand policies. Furthermore, Plaintiffsadmit that they would have
been able to strictly comply with Northwest’ s rules during their probationary period. Moreover,

they do not controvert testimony from the Union and Northwest that LCAsin thisstandard form are

2 vaca, 386 U.S. at 177.

* Paintiffs affidavits contain assertions regarding the bad faith motive of the union, but these assertions
are entirely speculative, and Plaintiffs offer no factual evidence to support their speculations. For example, in her
affidavit, Ms. George stated that the Union dropped the grievance because it was too expensive to go to arbitration,
but provides no evidence of such amotivation. At deposition, she testified that she did not remember saying that, but
she thought the Union felt she was an insignificant employee and could not be bothered to pursue her grievance.
Neither opinion is supported by any facts. Mr. Kincaid testified in his deposition that the Union did aslittle as
possible to cover itself, but provides no factual evidence that the Union was perfunctory in its handling of the case.
Hetedtified that he did not know what the Union considered, or how carefully it considered it, when it decided not to
proceed with arbitration.
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commonly used to resolve disciplinary concerns at Northwest.** Cirrone also testified that, in his
experience, approximately 90% of employees on LCA probation successfully complete the
probationary period. Plaintiffs were unaware of any contrary examples. Cirrone testified that he
believed these were the “best and only terms’ under which Plaintiffs would be reinstated as
Northwest employees, and Plaintiffs do not controvert this testimony with any contrary evidence.*
Nor do they rebut testimony that it is unusual for Northwest to offer a LCA after employees are
terminated for ticketing rule violations, and that most ticketing cases in which LCAs are offered
involved a “much lower” volume of improper ticketing than that attributed to Plaintiffs® In
rebuttal, Mr. Kincaid ssmply testified “1 think the Union could have negotiated my job alittle bit
better than what they did [with the LCA].”

The Plaintiffs also complain about delaysin the grievance process, but these delays
do not demonstrate that the Union was perfunctory, arbitrary, discriminatory or motivated by bad
faith in handling Plaintiffs' grievances. First, Plaintiffs complain that they were not given written
notice of the alleged rule violation within fifteen days after their supervisor became aware of it, in
violation of the CBA. However, Cirrone had approved two extensions of time for Northwest to

investigate the alleged wrongdoing. Plaintiffs argued that Burke had given them permission to

3L In his Declaration, Cirrone stated that, as general chair, he was responsible for the representation of
Union members during company investigations and the grievance process. During his five year tenure as general
chair, he represented Union members in approximately 400 grievance actions. He estimated that he negotiated
approximately fifty LCAs, al in essentially the same form as the one offered to Plaintiffs. A Northwest attorney,
Susan Greisgraber testified that the LCA Northwest offered Plaintiffsis a standard, boilerplate language form
agreement, developed in conjunction with the labor unions based on arbitration precedent.

% Paintiff Mr. Kincaid did testify that he believed he would “win” at arbitration, because he believed the
arbitration panel would find his ticketing practices were endorsed by his manager. However, he cites no factual
evidence to support his belief that he would “win,” nor any evidence that a“win” would result in reinstatement under
more favorable terms than those set forth in the LCA.

33 Similar testi mony was provided by both Northwest attorney Susan Greisgraber and Cirrone.
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discount airfares and that such discounting was a common, accepted practice at their job site.
Therefore, Cirrone believed afully devel oped factual record, which would include both a“ question
and answer” session at which Plaintiffs would be able to testify as well as an investigation of
ticketing recordsfor all Allentown employees, wasinPlaintiffs’ bestinterest. Plaintiffswereonpaid
leave from Northwest throughout the investigation, so they were not injured by the extensions and
in fact benefitted by remaining on the payroll for several weeks after the company found it had
grounds to terminate them. Second, it does appear that there was approximately athree week delay
inissuing the step two appeal decision (inthiscase, theLCA). However, thisdelay was not the fault
of theUnion, asit was Northwest’ sresponsibility toissuethe LCA, and ultimately thedel ay resulted
in a positive outcome for Plaintiffs— the offer of reinstatement.

Plaintiffs assert that their cases had merit, and the Union’ s decision not to press the
case forward to arbitration was made in bad faith. In a sworn statement, Ms. George asserted her
belief that: “Union officialswere motivated to go along with Northwest, despite the knowl edge that
the ultimate consequence woul d be to weaken the union, primarily because of thedesireto avoid the
immediate expense of defending these cases and to taking them to arbitration.”** She provides no
corroborating factual evidence that the Union’s decision not to take the case to arbitration was
improperly motivated.

TheCourt findsthat the Union’ sdecision not to proceed to arbitration wasreasonable
under the circumstances, and was not improperly motivated, arbitrary, discriminatory, perfunctory,

or made in bad faith. Having made this finding, the Court cannot find that the Union breached its

3 George Aff. {15.
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duty of fair representationto Plaintiffs, evenif Northwest did violatethe CBA interminating them.®
Accordingly, the Court does not have subject matter jurisdiction over this case under exceptions
three or four to the genera rule concerning minor disputes under the RLA.

Having found that Northwest did not repudiate the grievance process and the Union
did not breach its duty of fair representation, the Court finds that this matter does not constitute an
exception to the genera rule that the Board has exclusive jurisdiction over “minor” disputes.
Therefore, the Court must dismiss Plaintiffs' claims against Northwest for lack of subject matter
jurisdiction.

[1l. TheUnion’s Motion for Summary Judgment

The Union’sMotion for Summary Judgment assertsthat Plaintiffs have not put forth
affirmative evidence supporting their claim that the Union breached its duty of fair representation
to Plaintiffs. Plaintiffs believe there is a genuine issue of material fact asto that issue. As noted
above, to prove breach of duty of fair representation Plaintiffs must show: 1) that the employer
violated the collective bargaining agreement in terminating the employee, and 2) that the Union’s
conduct was arbitrary, discriminatory, or in bad faith.*®* The Court will first consider the second
issue, which it has also discussed in Section I1, A, 2, infra.

The Union’s Mation for Summary Judgment is governed by a different standard of
review than Northwest’ sMotion to Dismissfor Lack of Subject Matter Jurisdiction. Under Federal
Ruleof Civil Procedure56(c), the Court may grant summary judgment “if the pleadings, depositions,

answersto interrogatories, and admissionsonfile, together with the affidavits, if any, show that there

35 Asnoted above, the Court does not reach this issue.

%6 vaca, 386 U.S. at 184-187.
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IS No genuine issue as to any material fact and that the moving party is entitled to judgment as a
matter of law.”¥ To avoid summary judgment, the non-moving party must come forth with
admissiblefactual evidence establishing agenuineissue of material fact.® IndecidingaMotion for
Summary Judgment, the Court must construethefactsand inferencesin alight most favorableto the
non-moving party,® but need not consider unsupported assertions, speculation or conclusory
alegations.® The Court must determine whether there are any genuine issues for trial .**

Even viewing the evidencein alight most favorableto Plaintiffs, the Court does not
find any evidence establishing agenuineissue of material fact asto whether the Union breached its
duty of fair representation. Although there were delays in the process™ and the Plaintiffs were
clearly unhappy with the outcome, Plaintiffs have set forth no evidence that the Union’s conduct
towards them was arbitrary, discriminatory, perfunctory or in bad faith.*® All the evidence suggests
that the Union acted reasonably, within its discretion, and with proper motive throughout the
grievanceprocess. Plaintiffshavepresented no contrary evidence. Furthermore, theUnionwasable

to achievefavorableoutcomesfor Plaintiffs, twice procuring agreementsfrom Northwest toreinstate

37 Celotex Corp. v. Catrett, 447 U.S. 317, 322 (1986).

B/ g,

%9 EEOC v. Westinghouse Elec. Corp., 725 F. 2d 211, 216 (3rd Cir. 1983).

“0 Easton v. Bristol-Meyers Squibb, Co., 289 F. Supp. 2d 604, 609 (E.D. Pa. 2003)

“1 Anderson v. Liberty Lobby, Inc. 477 U.S. 242, 249 (1986).

42 Although there were some delays, there is no evidence that the Union ignored Plaintiffs’ grievances, and
the Union filed all appealsin atimely manner.

* Havi ng decided the second issue conclusively, the Court need not reach the question of whether the
employer actually violated the CBA, about which there are arguably disputed issues of material fact.
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Plaintiffs after Northwest decided to terminate them.* Thereisno evidence to support acontention
that the Union had a bad motive for endorsing the LCAS, that the endorsement of the LCAs was
discriminatory, or that the Union’s representation in procuring the LCAs was perfunctory.

Plaintiffs have not raised any genuine issues of material fact regarding the second
element of its breach of duty of fair representation claim, and therefore, without examining thefirst
element of the claim, the Court will grant the Union’s Motion for Summary Judgment.

An appropriate Order follows.

“ McGovern v. Int’'| Bhd. of Teamsters, 447 F. Supp. 368, 371 (E.D. Pa. 1978) (when a union negotiates a
discharged employee’ s reinstatement, the union has not acted arbitrarily, discriminatorily, or in bad faith).
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INTHE UNITED STATESDISTRICT COURT

FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DENISE A. GEORGE and
TIMOTHY P. KINCAID,

Plaintiffs

V. : No. 02-CV-6405

NORTHWEST AIRLINES, INC. and
INTERNATIONAL ASSOCIATION
OF MACHINISTSAND AEROSPACE
WORKERS, AIR TRANSPORT
DISTRICT 143, LOCAL 1776,

Defendants

ORDER

AND NOW, this7th day of January, 2005, upon consideration of Northwest Airlines,
Inc.’ sRenewed Motionto Dismissfor Lack of Subject Matter Jurisdiction and Motion for Summary
Judgment [Doc. # 55], Plaintiff’s responses thereto [Doc. # 57, 64], and Northwest’s reply and

supplemental information [Doc. # 59, 63], and upon consideration of the International Association
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of Machinists and Aerospace Workers Motion for Summary Judgment [Doc. # 56], Plaintiff’s
response thereto [Doc. # 57], and the Union’ sreply [Doc. # 60], and for the reasons set forth in the
attached memorandum opinion, it is hereby ORDERED:

A. Northwest Airlines, Inc.’s Motion is GRANTED;

B The Union’s Motion is GRANTED;

C. Plaintiffs’ claims are hereby DI SMISSED with prejudice.

D The Clerk of the Court shall mark this case CLOSED for statistical

pUrpoSes.
It isso ORDERED.
BY THE COURT:

/SI CynthiaM. Rufe

CYNTHIA M. RUFE, J.
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